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Fl eet Data Processing Corporation ("Fleet") appeals fromthe



bankruptcy court’s order granting summary judgnent against it, and
in favor of the Chapter 7 trustee, on Count VI of the trustee’s
conpl ai nt. By its order, the court determ ned that Fleet was
obligated to indemify the trustee for the estate’s liability, if
any, to SEI Corporation ("SEI") and for the trustee’s costs and
attorneys’ fees associ ated with defense and sati sfaction of the SEI
claim The remaining counts of the trustee' s conplaint joined
issue with SEI over the estate’s liability for danages attri butabl e
to the rejection of SEI’'s executory contract with the debtor.
After perusing the record and the parties’ briefs, we concl ude
that the Count VI summary judgnent order is not a final order and
that no exception to the final judgnent rule operates to bestow
appel late jurisdiction upon this panel. Accordingly, and for the
reasons set forth below, we dism ss Fleet’'s appeal as premature.

BACKGROUND

The bankruptcy court determned Fleet’s liability on cross-
motions for summary judgnent, based wupon the terns of an
i ndemmi fi cation agreenent between the trustee and Fleet, entered
into by the parties in association with a sale of estate assets.

See Branch v. SEI Corp. (I n re Bank of New Engl and Corp.), 210 B.R

404(Bankr. D. Mass. 1997).
Fleet filed a tinely notice of appeal on June 6, 1997. (See
App. Item13.) Fleet did not file a "notion for |eave to appeal "

i n accordance with the directive of Fed. R Bankr. P. 8001(b) or in



conformance with the requirenments of Fed. R Bankr. P. 8003(b).?
The record discloses that at no tinme has Fleet formally sought, or

obt ai ned, | eave to appeal in accordance with the rules.

DISCUSSION

1. Jurisdiction - Cenerally.

Al t hough the i ssue was | eft dormant by the parties, this panel
is duty-bound to determne its jurisdiction over this appeal before

proceeding to the nerits. See, e.q., Butler v. Dexter, 425 U S.

262, 263 n.2 (1976) (observing that a court "nust take notice onits

own notion where jurisdiction does not appear,” even if the issue

is not raised by the appellee); Berner v. Delahanty, 129 F.3d 20,

23 (1st Cr. 1997) ("[T]he general rule is that a court should
first confirmthe existence of rudinents such as jurisdiction and
standing before tackling the merits of a controverted case.");

Wllians v. United States (In re Wllians), 215 B.R 289, 297

(D.RI. 1997)(stating that "it is incunbent on [the] court to
establish that it nay exercise jurisdiction" before enbarking on

the merits of the appeal); Kelly, Howe & Scott v. G guere (In re

G guere), 188 B.R 486, 487 (D.R 1. 1995)("Al though neither party

has rai sed the question of jurisdiction, it is a question that nust

! Fleet did nove for and was granted |eave to file an
untinmely statenent of issues and the court granted a joint notion
to extend tinme to conply with the record and i ssue presentation
requi renents of Rule 8006. (See App. Item 14.)
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be addressed."); accord Gaines v. Nelson (In re Gaines), 932 F. 2d

729, 731 (8th Cir. 1991); McGowne v. Chall enge-Cook Bros., 672 F. 2d

652, 658 (8th Cir. 1982).

Pursuant to 28 U.S.C. 88 158 (a) and (b), the Panel may hear
appeals from"final judgnments, orders, and decrees,” § 158(a)(1),
or "with leave of the court, from interlocutory orders and
decrees." 8158(a)(3).°2 A party takes an appeal of a § 158(a) (1)
final order "as of [r]ight" by filing a tinmely notice of appeal
Fed. R Bankr. P. 8001(a).

Appeal of an interlocutory order is to be taken "by [I|]eave"
pursuant to 8 158(a)(3). Such an appeal "shall be taken by filing

a notice of appeal ... acconpanied by a notion for |eave to appeal

prepared in accordance with Rule 8003." Fed. R Bankr. P. 8001(b)
(enphasi s added). A notion for |eave to appeal nust include a
statenent of facts, a statenent of the questions on appeal and the
relief sought, a statenent of the grounds for appeal, and a copy of
the judgnent, order, or decree for which review is sought. See
Fed. R Bankr. P. 8003(a). As discussed below, such a notion is
not a prerequisite to appellate jurisdiction over interlocutory
orders. So long as the order appealed from satisfies certain

requi renents, we nmay review an interlocutory order w thout first

2 Because this decision principally addresses
jurisdictional issues, all references to statutory sections,
unl ess otherwi se indicated, are to Title 28, United States Code.



entertaining a notion requesting that we do so.

2. Fi nal Order Anal ysis.

We first consider whether the court's summary di sposition of
Count VI was sufficiently "final" to provide Fleet with an appeal
of right. W assess the order's character in viewof 8§ 158(a)(1)'s
grant of jurisdiction over a bankruptcy court's "final judgnments,
orders, and decrees.” That assessnent is properly inforned by the
sanme principles that govern finality determ nations under 8§ 1291
(civil appeals from district court final orders to court of
appeal s) and 8§ 158(d)(limting court of appeals jurisdiction for
second-tier bankruptcy appeals to final determ nations of the
first-tier appellate forum.?

Addressing the finality requirenents of 28 U S.C. §8 1291, the
Suprene Court has recogni zed | egi sl ative intent to "di sal | ow appeal
from any decision which is tentative, informal or inconplete.”

Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541, 546 (1949).

Before addressing what is now known as the "collateral order

3 See Estancias La Ponderosa Dev. Corp.v. Harrington(ln
re Harrington), 992 F.2d 3, 6 n.3(1st Cr. 1993)(noting "great
simlarity between an adversary proceeding i n bankruptcy and an
ordinary civil action,” observing a close resenbl ance between the
finality determ nations involved, citing 8 1291 and appl yi ng
§ 158(d)); cf. Tringali v. Hathaway Mach. Co., Inc., 796 F.2d
553, 558 (1st Cir. 1986) ("W see no reason ... for interpreting
the word "final' in 8 1291 differently fromthe way we
interpreted it in 8 1293(b) and 158(d)."); 1Bl Security Serv.,
Inc. v National Westm nster Bank USA (In re 1Bl Security Serv.,
Inc.), 174 B.R 664, 669 (E.D.N. Y. 1994) (applying 8§ 1292(b)
criteria in 8 158(a)(3) interlocutory appeal analysis).
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doctrine" (discussed below), the Cohen Court noted that the
jurisdictional statutes do not "permt appeals, even from fully
consunmmat ed deci sions, where they are but steps towards final
judgnent in which they will nerge.” 1d. "So long as the matter
remai ns open, unfinished or inconclusive, there may be no i ntrusion
by appeal ,” the Court observed, the statutory objective being "to
conbine in one reviewall stages of the proceeding that effectively
may be reviewed and corrected if and when final judgnment results.”
Id. "Were appellate revi ew avai | abl e on demand whenever a district

court definitively resolved a contested | egal issue, w thout regard

to whether the entire adversary proceedi ng has been resol ved, the

"finality rule’ would be eviscerated." Inre Harrington, 992 F. 2d

at 6. See also Firestone Tire & Rubber Co. v. Risjord, 449 U S.

368, 374 (1981) (citing reasons for final judgnent rule as
including deference to the trial judge, the potential that
pi eceneal litigation will undermine the role of the trial judge,
ef ficient judicial adm nistration, and avoi dance of harassnent and
cost of successive appeals frominternediate rulings).

A decisionis final if it "ends the ligation on the nerits and
| eaves nothing for the court to do but execute the judgnent."

Catlin V. United States, 324 U S. 229, 233 (1945). See al so

Coopers & Lybrand v. Livesay, 437 U S. 463, 467 (1978) (quoting

Catlin); Inre IBI Security Serv., Inc.), 174 B.R at 668 (quoting




Catlin).* An interlocutory order, on the other hand, is one
which "only decides sone intervening matter pertaining to the
cause, and which requires further steps to be taken in order to
enable the court to adjudicate the cause on the nerits." In re

Anerican Colonial Broad. Corp., 758 F.2d 794, 801 (1st Cr.

1985)(quoting In re Merle's, Inc., 481 F.2d 1016 (9th Gr. 1973)).

Bankruptcy matters, with assorted di sputes — e.qg., adversary
proceedi ngs, adm ni strative applications, and contested nmatters --
within the larger liquidation or reorganization case, are the
obj ect of "special considerations” under the finality doctrine.

St ubbe v. Banco Central Corp. (In re Enpresas Noroeste, Inc.), 806

F.2d 315, 316 (1st Cr. 1986). See also In re Harrington, 992

F.2d at 6 n.3 (describing three distinct types of proceedings in a
bankruptcy case and conparing each to ordinary civil actions);

O ficial Bondholders Comm v. Chase Manhattan Bank (In re Marvel

Entertainnent G oup, Inc.), 209 B.R 832, 835-36 (Bankr. D. Del.

1997) ("[Clonsi derations unique to bankruptcy proceedings require
courts to adopt a pragnmatic approach in determning the finality of

bankruptcy orders."”; MGowan v. G obal Indus., Inc. (Inre National

* Much of the case |aw discussing finality involves appeal s
of qualified inmunity sumary judgnent orders. See Behrens v,
Pelletier, 516 U S. 299 (1996); Johnson v. Jones, 515 U S. 304
(1995); Diaz v. Martinez, 112 F.3d 1 (1st Cr. 1997); Carter v.
Rhode Island, 68 F.3d 9 (1st Cir. 1995); Stella v. Kelley, 63
F.3d 71 (1st Gr. 1995). Qualified immunity’s operation and
obj ectives render such cases less than authoritative in assessing
appell ate jurisdiction over bankruptcy court orders.
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Ofice Prods., Inc.), 116 B.R 19, 20 (Bankr. D.RI. 1990)(citing

a nore liberal approach to finality in bankruptcy proceedings
relative to civil litigation).

Conpared to the traditional civil case, a bankruptcy case
hol ds nore potential for the resolution of discrete disputes that
mght qualify as "judicial wunits" for purposes of appeal.?®
Nevert hel ess, a bankruptcy court order is not appeal abl e "unless it
conclusively determnes 'a discrete dispute wthin the |arger

case.'" In re Harrington, 992 F.2d at 5 (quoted source not

provided). Accord e.qg., Inre Anerican Colonial Broad. Corp., 758

F.2d at 901; Inre Saco Local Dev. Corp, 711 F.2d 441, 444 (1983);

In re National Ofice Prods., Inc., 116 B.R at 20.

The adversary proceeding initiated by the trustee's six count
conplaint is the relevant judicial unit upon which our finality
anal ysis focuses. An adversary proceeding is perhaps the clearest
exanple of a "discrete dispute” or "judicial unit" within the

bankruptcy case. See Robinson v. Robinson (In re Robinson), 194

B.R 697, 700 (Bankr. N.D.G. 1996) ("' The di sposition of a discrete
di spute' generally is considered to nean the resolution of an

adversary proceeding within the bankruptcy case."); see also Inre

° See e.qg., In re Enpresas Noroeste, Inc., 806 F.2d at
316-17 (dispute over creditor's secured status); Tringali, 796
F.2d at 558 (order lifting automatic stay); In re Saco Local Dev.
Corp., 711 F.2d at 445 (determining creditor's claimor priority
is a "separable dispute"); In re Marvel Entertainnment G oup Inc.
209 B.R 832 (order on notion for tenporary restraining order).
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Harrington, 992 F.2d at 6 n.3 (noting the "great simlarity"
bet ween the adversary proceeding in bankruptcy and the ordinary

civil action); accord Klingshirn v. United States, 209 B.R 698,

700 (6th Cir. BAP 1997).

Fl eet's appeal of the court's order on Count VI conmes within
the general rule that orders disposing of fewer than all clains or
parties are generally interlocutory and not appeal abl e as of right

upon entry. See In re Harrington, 992 F.2d at 6 n.3 ("Just as an

appeal in a civil action nornally may not be taken under § 1291
until all clainms of all parties to an action have been finally
resolved, see Fed. R Cv. P. 54(b), so too nust sonme specia
justification be shown for departing from the finality rule
relating to adversary proceedi ngs and contested nmatters."); e.d.,

In re 1Bl Security Serv., Inc., 174 B.R at 668-69 (enphasizing

that the resolution of an indemity claimin summary judgnment |eft
nost of the other issues for litigation, and therefore was not
final).

Though we consider the appealabilty of the ruling below in
|'i ght of "special consideration" "necessary to acconmopdat e concerns

uni que to the nature of bankruptcy proceedings,” In re Harrington,

992 F.2d at 5, we cannot characterize that ruling as a final order
as courts have interpreted this requirenent in the bankruptcy

context. Conpare In re Harrington, 992 F.2d at 5-6 (review ng an

appeal from a district court's reversal of a bankruptcy court's



order, applying 8 158(d), holding that the district court's order
regardi ng tineliness of notice of appeal was not appeal abl e furt her
because it did not "resolve[] all procedural and substantive i ssues

necessary to conclude the entire appeal "); Caribbean Tubul ar Corp.

v. Fernandez Torrecillas (I n re Caribbean Tubul ar Corp.), 813 F. 2d

533, 535 n.3 (1st Cr. 1987) (noting that an appeal from the
ref usal of a prelimnpary injunction "is unquesti onabl y

interlocutory in character”); 1In re El San Juan Hotel, 809 F.2d

151, 153-54 (1st Cir. 1987) (district court lacked & 158(a)
jurisdiction to review bankruptcy court's order authorizing the
United States to file a suit on behalf of the trustee against the

former trustee); In re Enpresas Noroeste, Inc., 806 F.2d at 317

("An order denying a notion to dismss ... is a common exanpl e of
what i s normal |y a non-appeal able interlocutory order.")(collecting

cases); In re American Colonial Broad. Corp., 758 F.2d at 801-02

(order authorizing acceptance of high bid and authorizing the
negoti ation of a contract not final, but was a "prelimnary step,"”
observing that the road to finality was riddled wth

contingencies); Northeast Sav., F.A v. Geremia (Inre Kalian), 191

B.R 275, 278 (D.R 1. 1996) (denial of request for adequate
protection not final despite |oosened finality standard for

bankruptcy appeals) and In re National Ofice Prods., Inc., 116

B.R at 21 (describing the denial of notion to dismss as

representing the "antithesis" of a final order) wth In re Saco
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Dev. Corp., 711 F.2d at 445-46 (order that conclusively determ ned
a separabl e dispute over a creditor's claim was final even though
t he amount of the claimhad not been determ ned).

Assaying the finality of the court’s order disposing of Count
VI, we al so consi der whet her resolution of the remai ning issues in
the adversary proceeding mght or mght not obviate the present

appeal. See In re Harrington, 992 F.2d at 6 (quoting Bowers V.

Connecticut Nat'l Bank, 847 F.2d 1019, 1023 (2d G r. 1988)). Doing

so, we see that if the trustee is determned to have no liability
on the SEI claim then a need to determne Fleet's duty to
indemmify the trustee would |argely be obviated, although Fleet
m ght still appeal the court’s determi nation of the scope of its

duty to indemify the trustee for costs and fees. cf. In re

Anerican Colonial Broad. Corp., 758 F.2d at 802 ("[Aln order is

i nconclusive where events which follow the order can nove
interested parties froma position of opposition to a position of
support. In such a case, allowing an appeal before the full
significance of the order is manifested would be ... a col ossa

waste of judicial resources.").®

6 This anal ysis accords with the "all but execution”
facet of a final decision. The full scope of Fleet's indemity
obligation to the trustee, be it all, some, or nothing, requires

further proceedings on the remaining counts. See Petralia v.
AT&T dobal Info. Solutions Co., 114 F. 3d 352, 354 (1st G

1997) (holding that a remand order to the plan adm nistrator for
a determ nation of enployee's eligibility for short-term benefits
inacivil employnment suit was not a final judgment because,
“[r]ather than 'l eaving nothing to be done,' the district court

11



In the end, we conclude that the court’s order on Count VI is
not final within the nmeaning of 8§ 158(a)(1). Mich is left to be
done before the adversary proceeding is finally concluded bel ow,
and the resolution of unresolved issues may affect strongly the
parties' notivations for challenging the bankruptcy court’s Count
VI order.

3. Appell ate Jurisdiction for Interlocutory Oders.

Federal Rule of Bankruptcy Procedure 8003 (c) endows us with
discretion to grant |eave to appeal when a notice, but not a
notion, of appeal is filed. See 1st Cr. BAP R 8003-1(a) ("G ant
of | eave to appeal froman interlocutory judgnent, order or decree

is discretionary with the BAP.").” The panel has the option to

order required further proceeding and findings on remand.")

! Qur anal ysis of whether we should exercise discretion
to assert appellate jurisdiction over interlocutory orders shares
many of the concerns that attend Fed. R G v. P. 54(hb)
certification. The general rule is that an order as to fewer
than all clainms or parties (such as the order before us) in
actions involving nultiple issues and nultiple parties (such as
the action belowis) is not final absent the trial court’s
express determ nation that there is no just reason for del ay.

Fed. R Cv. P. 54(b) provides:

When nore than one claimfor relief is presented in an
action, whether as a claim counterclaim cross-claim or
third-party claim or when multiple parties are invol ved,
the court may direct the entry of a final judgnent as to one
or nore but fewer than all of the clains or parties only
upon an express determ nation that there is no just reason
for delay and upon an express direction for the entry of
judgment. In the absence of such determ nation and
direction, any order or other form of decision, however
desi gnat ed, which adjudicates fewer than all the clains or
the rights and liabilities of fewer than all the parties

12



direct that a notion for |eave to appeal be filed, or to deny or
grant the | eave to appeal based upon the materials before it. See

Fed. R Bankr. P. 8003(c). See also In re Marvel Entertainnment

Goup, Inc., 209 B.R at 837 (tinely notice of appeal considered as

notion for | eave to appeal); Inre Kalian, 191 B.R at 278 (appeal

of an interlocutory order treated as request for | eave to appeal).

The jurisdictional issues before us are straightforward.
Thus, we will consider Fleet's tinely notice of appeal as a notion
seeking leave to appeal an interlocutory order w thout requiring
further pleadings. Leave to appeal may issue if the appeal
qualifies wunder one of two precepts conferring appellate
jurisdiction over interlocutory appeals: the collateral order
doctrine or application of the criteria governing 8 158(a)(3)

review of interlocutory orders.?

shall not termnate the action as to any of the clains or
parties, and the order or other form of decision is subject
to revision at any tinme before the entry of judgnment
adjudicating all the clains and the rights and liabilities
of all the parties.

Fed. R Civ. P. 54(b) (enphasis added). Indicative of the
strength of the policy against pieceneal appeals, it is not
unusual to find instances of Rule 54 certification being
overturned on appeal as an abuse of discretion. See e.qg.,
Ni chols v. The Cadle Co., 101 F.3d 1448 (1st Cr. 1996); Credit
Francais Int'l, S.A v. Bio-Vita, Ltd., 78 F.3d 698 (1996);
Pahl avi v. Palandjian, 744 F.2d 902 (1984).

W note that the order fromwhich Fleet appeal s was not
certified under Rule 54(b).

8 A third concept, |abeled the Forgay-Conrad doctrine,
has been enpl oyed to bestow appell ate jurisdiction over
I nterl ocutory orders when “irreparable injury” to the aggrieved

13



a. The Coll ateral O der Doctrine.

W may grant | eave to appeal if the bankruptcy court's sumrary
j udgnment order satisfies the requirenents of the "collateral order™
doctri ne. There exists "a small class" of decisions, terned
“collateral orders,” "which finally determne clains of right
separable from and collateral to, rights asserted in the action,
too inportant to be denied review and too i ndependent of the cause
itself torequire that appell ate consideration be deferred until the
whol e case is adjudicated.™ Cohen, 337 U.S. at 546. See al so
Risjord, 449 U S at 374-79 (explaining Cohen's recognition of
appellate jurisdiction over collateral orders to be part of the
"tradition of giving 8 1291 a 'practical rather than a technica

construction'") (quoting Cohen); Coopers & Lybrand, 437 U S at

467- 69 (discussing and applyi ng Cohen).

The First Circuit’s nodel for identifying collateral orders is
four-pronged. To qualify as a reviewable collateral order, the
summary judgnment order on Count VI nmnust have: (1) conclusively
determ ned, (2) an inportant | egal question, (3) conpletely separate
from the nerits of the primary action, and (4) be effectively

unrevi ewable on appeal from a final judgnment on the remaining

party may attend del aying appellate review until the litigation
is over. See In re American Colonial Broad. Corp., 758 F.2d at
803. We will not discuss the doctrine's application here because
the circunstances of this case denonstrate no basis on which

Fl eet coul d argue that delaying review of the court’s summary
judgment order could operate to injure it irreparably.
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counts. See Petralia, 114 F.3d at 354; In re American Col oni a

Broad. Corp., 758 F.2d at 803; In re Continental Inv. Corp., 637

F.2d 1, 4 (1st Cr. 1980); United States v. Sorren, 605 F.2d 1211

1213 (1st GCir. 1979); In re Casco Bay Lines, Inc., 14 B.R 846

847-48 (Bankr. 1st Cir. BAP 1981).° W assess the order’s character
el ement by el enent.

i, Concl usi ve Determ nation

The order bel ow determ ned that Fleet is obliged to i ndemify
the trustee for SEl's clainms, but, because inportant issues await
resolution inthe adversary proceeding, it is not "conclusive." The
potential remains that Fl eet may have no, or Iinmted (i.e., fees and
costs), liability to the trustee should the trustee have no

liability to SEI for rejection damages. Mbreover, the bankruptcy

® Oher circuits and the Suprene Court enploy a three-
pronged anal ysis, conbining the "inportant |egal question”
el enent with the "conpletely separate” requirement. See Risjord,
449 U.S. at 375-78; Coopers & Lybrand, 437 U S. at 468-69;
Celotex Corp. v. AlIUINns. Co. (Inre Celotex Corp.), 187 B.R
746, 749 (Bankr. MD. Fla. 1995); Inre IBI Security Serv., Inc,
174 B.R at 668. WMany of the courts applying a three-pronged
anal ysis do not el aborate as to whether the order involves an
"inmportant |egal question.” See e.qg, Coopers & Lybrand, 437
U S. at 468-69 (applying Cohen but not discussing the "inportant
| egal question" prong); In re Celotex Corp., 187 B.R at 749
(offering a prelimnary description of this elenent as an inquiry
into whether the order "resolve[s] an inportant issue conpletely
separate fromthe nerits" but anal yzing only whether "the issue
for reviewis conpletely separate fromthe nerits of the
action")(enphasis added). This panel's predecessor addressed
this fissure between the First Crcuit's four-part coll ateral
order test and the three-prong approach of the Suprenme Court. See
In re Casco Bay Lines, Inc., 14 B.R at 848. The First Grcuit
continues to enploy the four prong test, as it did inits 1997
Petralia decision

15



court’s order | eaves uncl ear the extent of Fleet's liability for the
trustee's attorneys’ fees and costs wunder the contract and
Massachusetts |aw *° Thus, the order is "unfinished" and

"inconcl usi ve." Sorren, 605 F.2d at 1213. Conpare Coopers &

Lybrand, 437 U.S. at 469 (order denying class certification is
revi sabl e and not conclusive); Petralia, 114 F.3d at 354 (renmand
order to determne eligibility for enployee benefits was not
concl usive because it did not determine a |egal question separate

fromthe nerits of the underlying case) and In re Anerican Col oni al

Broad. Corp., 758 F.2d at 801-03 (appeal of bankruptcy court’s order

aut hori zi ng acceptance of bid on debtor's assets and negoti ati on of
a contract was i nconcl usive given array of contingenci es which could

intervene) with Risjord, 449 U S. at 375 -76 (order denying a

di squalification notion was concl usive of the disputed issue).?!

10 Al'though the parties before us assune that the
bankruptcy court’s order required Fleet to indemify the trustee
for fees and costs incurred in both (1) establishing his right to
i ndemmity and (2) defending SEI’s claim the court’s opinion and
order are not specific on that point and its conclusion is not
clearly inplied. |Indeed, Fleet seeks review of that
determ nation, arguing that it is only liable for fees and costs
incurred by the trustee in defending SElI's claim G ven the
split of authority on the issue cited by the parties, and the
conceded absence of controlling Massachusetts precedent, we
cannot be sure the parties’ assunption is correct. The court may
wel | address the point wwth greater precision before its final
order in the adversary proceedi ng enters.

1 W note that, in circunstances not unlike those at hand,
one court found the "concl usive" requirenent satisfied by a
bankruptcy court's summary judgnent order that determ ned the
exi stence of a party's indemification obligation for defense
costs, while deferring a determ nation on the anount of this
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i | nportant Legal Questi on.

The bankruptcy court's determ nation whether Fleet's
i ndemmi fication obligation reached SEI's unsecured claim and the
trustee's fees and costs, while of consequence to the parties, does
not qualify as presenting an inportant |egal question for review

The results holds mninmal precedential prom se. See In re

Continental Inv. Corp., 637 F.2d at 6.'2 It can not be fairly

descri bed as grappling with "an inportant and unsettl ed questi on of
controlling law." Sorren, 605 F.2d at 1213.1%

iii. Conpletely Separate.

The | ower court’s order on Count VI comes cl osest to satisfying

this el enent of the «coll ateral order doctri ne. Fl eet's

al lomance. See In re Celotex Corp., 187 B.R at 749. 1In a
somewhat circul ar passage, the district court held that ruling
"conclusively resol ved the dispute because it was not 'tentative,
informal or inconplete.'" 1d. (quoting Cohen).

12 As expl ai ned above, it is unclear that the court
resol ved the one aspect of the question presented to it that
represents an issue on which the authorities disagree, that of
the extent of Fleet's obligation to indemify the trustee for
fees and costs.

13 There is scant law functionally defining this el enent.
The First Crcuit has twice held that the denial of a notion to
disqualify an attorney did not present a | egal question of
sufficient nonent. See In re Continental Inv. Corp, 637 F.2d at
6 (describing inportance as neasured by "the scope of
precedential value"); In re Casco Bay Lines, Inc., 14 B.R at
848 (declining to review the disqualification order under the
col |l ateral order doctrine because of precedent finding

di squal ification order of insufficient inportance). InInre
Continental Inv. Corp, the court stated that inportance is not to
be neasured by concerns for judicial econony al one. See In re

Continental Inv. Corp, 637 F.2d at 6.
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indemi fication obligation to the trustee appears "essentially
unrel ated to the nmerits of the main dispute,” and “capabl e of revi ew
wi thout disrupting the [adversary proceeding]." Sorren, 605 F.2d
at 1213. The dispute is "not an ingredient of the [objection to
clain] and does not require considerationwithit.” Cohen, 337 U S.
at 546-47. Review at this time would nost |ikely not disrupt

di sposition of the remainder of the case. Cf. Coopers & Lybrand,

437 U.S. at 469 (determnation of class status involves issues

i nterwoven in the factual and | egal question of the |arger case.)?

iv. Unreviewabl e on Appeal.

The sunmary judgnment order does not satisfy the final prong of
the col | ateral order doctrine. The “unreviewability” prong has been
equated to, if not defined as, the threat of "irreparable harnt if

review is delayed. See Risjord, 449 U S. at 376; In re Enpresa

Noroeste, Inc., 806 F.2d at 317; Soto v. Barcelo (In re San Juan

Star Co.), 662 F.2d 108, 112 (1st Gr. 1981). It is the "dispositive

M We note that two district courts have held that a
bankruptcy court’s determ nation regarding recovery of litigation
costs under an indemity agreenent is not sufficiently separate
fromthe nerits to satisfy this requirenent. See |BlI Security
Serv. Inc., 174 B.R at 669 (asserted right to indemification
for fees and costs was, in the court's view, too intertwined with
the clains to indemify for danages under an insurance policy to
warrant an i ndependent appeal); In re Celotex Corp., 187 B.R at
749 (order finding defense costs coverage in liability insurance
was "sufficiently 'enmeshed' " in an adversary proceedi ng seeking
a declaration of liability coverage for asbestos injury to allow
for collateral review).
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criterion"” in the Cohen analysis. See e.q., Inre Enpresa Noroeste,

Inc., 806 F.2d at 317; Rondri quez v. Banco Central, 790 F.2d 172,

178 (1st Cir. 1986); In re San Juan Star Co., 662 F.2d at 112.

The Supreme Court has stated that, to qualify under this el enment,
deni al of the inmedi ate appeal nust "render inpossible any review

what soever."” United States v. Ryan, 402 U. S. 530, 533 (1971); see

also Risjord, 449 U S. at 376 (quoting Ryan).?®

It is transparent that Fleet’s appeal presents no "speci al
ci rcunst ances making it essential"” for the appellate court to deci de
the nerits of this "prelimnary bout" at an "advanced point in

tine." In re Enpresas Noroeste, Inc., 806 F.2d 317 (denial of

 Inlnre IBl Security Serv., Inc. the district court
declined to consider appeal of the bankruptcy court's order
determ ning that the debtor had no right to indemification for
litigation costs under its "all risk" insurance policy with the
carrier/defendant. The court noted that while the parti al
sumary judgnent "concl usively determ ned the di sputed question,”
it could be effectively appealed after final judgnent. 174 B.R
at 669. See also e.qg., R sjord, 449 U.S. at 376 (order denying
di squalification not shown to satisfy this prong on the basis of
clainms that the proceedings would be marred by the "indelible
stain or taint" of confidence breaches and divided |oyalties);
Coopers & Lybrand, 437 U S. at 469 (effective review of a deni al
of class certification is possible after final judgnent);
Petralia, 114 F.3d at 354 (remand order on enpl oyee's conti nued
eligibility for benefits is the "very heart" of the |arger case
and is reviewabl e on appeal fromthe final judgnent); First
Fidelity Bank, N.A , New Jersey v. Hooker Invs., Inc. (Inre
Hooker Invs., Inc.), 937 F.2d 833 (2nd Cr. 1991) (denial of jury
trial is "entirely reviewabl e" on appeal and does not satisfy
this aspect of the collateral order test); 1n re Continental
Inv. Corp., 637 F.2d at 5 (prong not net by projected harm caused
by denial of disqualification order which included injury to
government investigation, public confidence, and other litigants
and clients).
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notion to dismss is effectively reviewabl e on appeal ). ®

b. Di scretionary Authority under 8§ 158(a)(3).

Al t hough 8§ 158(a)(3) provides discretionary authority to hear
appeals of interlocutory orders, we approach the question wth
caution, particularly where, as here, the appeal does not address

a “collateral order.”

' |t is worth enphasizing that the burden of possible
relitigation alone does not carry the day for Fleet. See In re
Enpresas Noroeste, Inc., 806 F.2d at 317; 1n re Continental Inv.
Corp, 637 F.2d at 5-6. Fleet nust identify the "irreparable
harm awaiting it in the delay of appellate review of Count VI
and this showi ng must go beyond protesting the "hardshi ps of
del ay" and the potential of relitigation. 1n re Anerican
Colonial Broad. Corp., 758 F.2d at 803. See R sjord, 449 U S. at
377-78 (finding the ability to appeal after final judgnent and
the possibility that the order could be vacated and a new tri al
ordered i s adequate renedy to overcone argunent of irreparable
harm ; In re El San Juan Hotel, 809 F.2d at 154 ("The burden of
litigation ... cannot alone constitute the irreparable harm
necessary to warrant appellate jurisdiction over an interlocutory
order."); accord In re Enpresas Noroeste, Inc., 806 F.2d at 317;
In re Continental Inv. Corp, 637 F.2d at 5-6.

Declining jurisdiction in the matter m ght seem
obj ectionable to principles of judicial econony, given the fact
that the parties have now briefed and argued the issue to the

panel. Courts exploring the collateral order requirenents
sonetinme nention judicial econony as an additional elenment. 1In
In re 1Bl Security Serv., Inc. the court rejected this judicial

econony argunent on simlar facts, dism ssing the appellant's
contention that a post-trial reversal of the bankruptcy court's
determ nati on of which party woul d bear ligation costs would
require relitigation of many of the issues raised in the
adversary proceeding. 174 B.R at 671. Qur case is simlar.
Later reversal of the bankruptcy court's determ nation that Fleet
had a duty to indemify the Trustee for liability to SEI and for
attorneys’ fees would nmean only that the trustee would not bill
Fl eet for reinmbursenent. See id. (observing that reversal of
order finding no duty to indemify litigation costs would
necessitate only presentnent of the bill to the

appel l ee/idemifier).
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Section 158 provides no express criteria to guide our
di scretion, but npbst courts utilize the sanme standards as govern
the propriety of district courts' certification of interlocutory

appeals to the circuit courts under 8 1292(b). See Northeast Sav.,

F.A. v. Geremia (In re Kalian), 191 B.R 277, 279 (D.R 1. 1997)

(noti ng absence of standards in 8 158(a), observing that nost courts
utilize the certification standards of § 1292(b), and appl yi ng t hose
standards to find that the interlocutory appeal did not lie). Cf.

In re Wllianms, 215 B.R at 298 n.6 (D.RI. 1997)(describing the

practice of "many district courts" of "anal ogi z[ing] the standards
gover ni ng perm ssi ve appeal s under 8§ 158(a)(3) to the procedures for
certification of interlocutory appeals pursuant to 28 U S. C
1292(b)" as "jurisprudential and not jurisdictional," arguing that,
while it is prudent to follow the 8§ 1292(b) criteria, 8 158(a)(3)
"obviously vests broader discretion in the district courts" to
all ow appeals in circunstances in which the denial of the appea

would result in irreparable consequences); In re Mrve

Entertai nnent Goup, Inc., 209 B.R at 837 (finding no criteria in

8§ 158 or Rule 8003 to guide court in notion for |eave to appeal

describing Third G rcuit conclusion that Congress intended review
of interlocutory orders for case specific cause, and then using the
§ 1292(b) standard). Operating outside the boundaries of the
col |l ateral order doctrine, we consider that the 8 1292(b) criteria

provi de appropriate guidance for (and limtation of) our exercises
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of discretionary jurisdiction under 8§ 158(a)(3).?"

To ascertain whether we shoul d exercise our discretion to hear
Fleet's appeal, we will consider whether (1) the "order involves a
controlling question of law' (2) "as to which there is substanti al
ground for difference of opinion," and (3) whether "an imedi ate
appeal from the order my materially advance the ultimte

termnation of the litigation." § 1292(b). See also In re Kalian,

191 B.R at 277; In re Celotex Corp. 187 B.R at 749; In re

Prudential Lines, Inc., 160 B.R 32, 34 (Bankr. S.D.N. Y. 1993). See

also Inre IBl Security Serv., Inc., 174 B.R at 669, 671 (noting

an additional elenent to the interlocutory appeal analysis, the
exi stence of "exceptional circunstances"). 8

Several First Circuit district courts have applied the
§ 1292(b) factors in considering bankruptcy appeal s brought under
§ 158(a)(3), but their discussions tend to be general, rather than

factor-by-factor, analysis. See e.qg., Monahan v. Massachusetts

Dept. of Revenue, 215 B.R 287, 289 (D. Mass. 1997); In re Delta

1 Section 1292(b) permts appellate review of "certain
interlocutory orders, decrees and judgnents ... to allow appeal s
fromorders other than final judgments when they have a final and
irreparable effect on the rights of the parties.” Cohen, 337
U S. at 545.

18 At | east one court has also included a tinme and expense
saving analysis in applying 8 1292(b) factors to consider the
propriety of an interlocutory bankruptcy appeal. 1n re Kalian,

191 B.R at 278 (noting that savings of tinme and expense shoul d
be consi dered, but observing that 8 1292(b) relief is "usually
reserved for conplex and prolonged litigation").
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Petroleum(P.R. ), Ltd., 193 B.R 99, 106 n.15 (D.P.R 1996) In re

G guere, 188 B.R at 488; Prudential Ins. CO. v. Boston Harbor

Marina Co., 159 B.R 616, 623 (D. Mass. 1993) (anended order); Inre

Cari bbean Tubular Corp., 44 B.R 283, 285 (D.P.R 1984). W wll

anal yze each factor in turn.

i Controlling Question of Law.

We first inquire whether the bankruptcy court's ruling on Count
VI presents a question of law that controls the outconme of the
underlying case. |It's precedential prospects are beside the point.

See Sandler v. Eastern Airlines, Inc., 649 F.2d 19, 20 (1st Grr.

1981) (question certified was not controlling in the case since the
party coul d be successful on an alternate asserted theory, so that
the question certified would "neither arise nor control"); accord

Klinghoffer v. S.N.C. Achille Lauro, 921 F.2d 21, 24-25 (2d Cr

1990) (disnmissing the necessity of precedential value, describing
“controlling issue” as enbodied in an order which, if reversed,

would terminate the action); see also Pacanor Bearings, Inc. v.

M nebea Co., Ltd., 892 F. Supp 347, 361 (D.N.H 1995)("Standing is

generally a controlling question of lawin that if a plaintiff is
found to lack standing, the action will be disn ssed."). Conpare

United States v. Salter, 421 F.2d 1393, 1394 (1st Q.

1970) (vacati ng or der al | owi ng interlocutory appeal after
reconsi deration, concluding that the pre-trial discovery order did

not "involve an ultinmate question of law in the case")(enphasis
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added); Inre Murray, 116 B.R 7, 9 (D. Mass 1990) (deni al of notion

to extend exclusivity period "does not involve a substantive
guestion of |aw applicable to the core proceedi ng or any adversary
proceeding").?® Determ nation of Fleet's indemification liability
vis-a-vis the Trustee does not control the resolution of the
remai ni ng counts in the adversary conplaint. Fleet's appeal can not
clear this hurdle.

ii. Substantial G ounds for Difference of Opinion

To warrant interlocutory review, the order on appeal nust al so
involve a legal issue on which there is "substantial ground for

difference of opinion." § 1292(hb).?*° Circuit law limts the

19 The Third Circuit describes a controlling question of
| aw as one that "at the very | east enconpasses a ruling which, if
erroneous, would be reversible error on final appeal." In re

Marvel Entertainment Group, Inc., 209 B.R at 837 (citing Katz v.
Carte Blanche Corp., 496 F.2d 747, 755 (3d Gr. 1974)). Suprene
Court precedent casts a shadow over this pragnatic approach. See
WIIl v. United States, 389 U S. 90, 98 n.6 (1967) (interlocutory
orders are not appeal able "on the nere ground that they nay be
erroneous").

20 Local authority on this part of 8§ 158(a)(3)analysis is
sparse, and what there is tends to fold this elenent into the
ot her requirenments. See In re G guere, 188 B.R at 489
(bankruptcy court's decision not to dismss Chapter 7 case on
debtor's notion was "clearly correct,” so it presented "no
substantial grounds for concluding that there is a difference of
opi nion regarding controlling issues of law'); In re National
Ofice Prods., Inc., 116 B.R at 21 (nelding the two inquiries
into a single query: whether the court decided a "substanti al
guestion of law'). See also In re Mirray, 116 B.R at 9, 9 n.3
(denial of a notion to extend period of exclusivity, was
di scretionary, and "does not raise any substantial ground for
di sagreenent as to the bankruptcy court ruling")(enphasis
added) (deci si on predates 1994 anmendnents to 28 U.S.C 158(a)).
Second Circuit cases view this requirement froma nore
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"statutory anodyne" of certificationto "rare cases,"” Inre San Juan

Dupont Plaza Hotel Fire Litigation, 859 F.2d 1007, 1010 n.1 (1st

Cir. 1988), "where the proposed i nternedi ate appeal presents one or
nore difficult and pivotal questions of law not settled by

controlling authority.” MGIlicuddy v. Cenents, 746 F.2d 76, 76

n.1 (1st Cr. 1984). See also In re San Juan Dupont Plaza Hotel

Fire Litigation, 859 F.2d at 1010 n.1; Inre Kalian, 191 B.R at 278

(quoting McG 1licuddy). W conclude that, although Fleet and the

trustee found room for argument concerning their contract's
interpretation and its indemification clause, the case specific
i ssues rai sed on appeal do not rise to the level of difficulty and
significance required under 8 1292(b), and, therefore, they do not
reconmend our exerci se of discretionary appellate jurisdiction under

8§ 158(a)(3). See Pacanor Bearings, Inc., 892 F.Supp. at 361-62

gl obal, precedential perspective, see In re Klinghoffer, 921 F.2d
at 25 (issues concerning federal courts' jurisdiction over the
PLO which are difficult and of first inpression, fulfill the
requi renents of this factor); Inre IBl Security Serv., Inc., 174
B.R at 670 (issue neeting this standard is one which is
difficult and of first inpression), a viewpoint not dissimlar to
the First Circuit's approach to the "inportant |egal question
requi renent” of the collateral order doctrine.

The district court in In re Marvel Entertai nment G oup,
Inc., refused to apply the "substantial difference of opinion"
prong al together because it |leads to the "absurd result that
interlocutory bankruptcy decisions involving close questions of
| aw may be appeal abl e but those that are clearly reversible my
not." 209 B.R at 839 -40. See e.qg.,Bertoli v. D Avella(lnre
Bertoli, 58 B.R 992, 995 (D.N.J. 1986) ("[T] he manner i n which
t he bal ance is struck [between a non-party's procedural rights
and concerns for judicial econony] is a matter over which
different courts mght cone to different conclusions.")
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(party's dissatisfaction with court's standing decision did not
anount of "substantial ground for difference of opinion"). W
identify no legal question in Count VI that takes the parties’
di spute outside garden variety |egal argunent.

iii. Materially Advance Utimate Ternmi nation of the Litigati on.

Finally, to warrant discretionary review, the appeal nust al so
"materially advance the ultimate termnation of the litigation."

§ 1292(b); see also Inre Gerema, 191 B.R at 278-79. Conpare In

re National Ofice Prods., Inc., 116 B.R at 21 (denial of notion

to dism ss continued rather than ended the litigation, and t hus was

not appeal able) and In re Mirray, 116 B.R at 9 (appeal of order

denying notion to extend exclusivity period "threatens to delay the
bankruptcy proceeding by not allowing other interested parties to

file aplan") with In re Klinghoffer, 921 F. 2d at 25 (determ nation

that federal court had no jurisdiction over defendant woul d "greatly

assist the ultimte termnation of the litigation") and In re

Bertoli, 58 B.R at 995 (granting a notion to dism ss term nated the
action and, thus, was appeal abl e).?*

Final resolution of Fleet’s indemification obligation would
not "materially advance” the determnation of +the Trustee's

liability towards SEI. Seelnre IBl Security Serv., Inc., 174 B.R

21 This el enent overlaps the "controlling question of |aw
factor, in that both are directed toward assuring that the
interlocutory review will advance the resolution of the

under | yi ng acti on.
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at 670-71 (determ nation whether one party had to pay the other's
l[itigation costs did not affect the remaining clains, countercl ai nms
and cross clains and, therefore, did not advance the ultinmate
term nation of the adversary proceedi ng). Al though a reversal woul d
termnate Fleet’s involvenent in the litigation, it would not

term nate the adversary proceeding. 2

CONCLUSION

For these reasons, we concl ude that appellate jurisdiction does
not Ilie. Accordingly, Fleet’'s appeal of the bankruptcy court’s
order granting summary judgnent for the trustee on Count VI is

DI SM SSED.

L: \ OFFI CES\ BAP\ To_abbs\ wp\ 97- 054p1. wpd

22 We have applied standards pertinent to discretionary
revi ew under 8 158(a)(3) by doing as nobst courts have: inporting
t he standards applied to district court 8 1292(b) certifications.
W recogni ze that those standards (and their application) nust be
pl ucked froma somewhat nurky body of case |aw, but pause to
enphasi ze that, under any responsi bl e approach we m ght enpl oy,
good reason to exercise discretionary appellate jurisdiction is
| acki ng.
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